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COURT  OF  CHANCERY, 


OF 


THE  10th  of  JANUARY,  1879. 


638.  Any  adult  person  entitled  to  apply,  under 
Orders  467  or  471,  for  an  administration  order  may 
apply  to  the  Master  in  the  County  Town  of  the  County 
(other  than  the  County  of  York)  where  the  deceased 
person  whose  estate  it  is  desired  to  administer  resided  at 
the  time  of  his  death;  and  such  Master  may,  on  14  days' 
notice  being  given  to  the  person  or  persons  entitled 
under  the  present  practice  to  notice  of  such  an  applica- 
tion, make  an  order  for  the  administration  of,  and  pro- 
ceed to  administer,  such  estate  in  the  least  expensive  and 
most  expeditious  manner. 

This  order  is  confined  to  applications  made  by  adult  persons  ; 
where  an  administration  of  an  estate  is  sought  on  behalf  of  an  in- 
fant, or  where  the  person  whose  estate  is  to  be  adminis<^ered  died 
in  the  County  of  York  or  in  any  County  where  there  is  no  local 
Master — the  application  must  be  made  in  Chambers,  or,  when 
necessary,  upon  bill  filed  for  that  purpose.  When  the  application 
is  made  by  persons  claiming  as  creditors,  or  as  specific,  pecuniary 
or  residuary  legatees  or  next  of  kin,  notice  must  be  served  on  the 
personal  representative  of  the  deceased  person  whose  estate  is 
sought  to  be  administered ;  and  where  an  administration  of  the 
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realty  is  required,  iinless  the  applicant  himself  be  entitled  tu  some 
interest  therein,  some  une  or  more  of  the  heirs  or  devisees  interest- 
ed therein  must  be  served  with  notice  of  the  application  (Onkr 
472). 

Order  467  has  been  held  to  apply  to  simple  cases  only,  and  where 
executors  were  charged  ^with  misconduct,  it  was  held  that  n  bill 
must  be  filed  (nee  Taylor's  Orders,  p.  SS9.—Eberts  v.  Metis,  ^3  Or. 
505)  and  the  same  rule  it  is  apprehended  would  be  adopted  in  the 
construction  of  Order  038.  But  when  a  plaintiff  files  a  bill  for  ad- 
ministration, instead  of  applying  for  a  decree  on  notice,  he  is  not 
entitled  to  the  extra  costs  thereby  occasioned  (Sovereign  v.  S^>l•<^r• 
eiyn,  15  Or,,  55i>,  uitd  see  Eberts  v.  Eherts,  supra). 

Where  an  executor  in  answer  to  an  application  for  administra- 
tion swore  that  the  personal  estate  had  not  exceeded  ^0,the  dmrt, 
before  it  would  make  an  order  for  administration,  required  the 
applicant  to  file  an  affidavit  stating  that  he  had  reason  to  in-lieve 
and  did  believe  that  the  result  of  the  proceedings  would  show  a 
substantial  balance  of  personal  estate  to  be  divided  among  the 
legatees  (Foster  v.  Foster,  10  Gr.,  463). 

Administration  was  refused  un  the  application  of  a  legatee 
whose  claim,  including  interest  on  his  legacy,  only  amounted  to 
$28,  notwithstanding  that  it  was  alleged  that  other  legacies  re- 
mained unpaid  which  amounted  to  a  considerable  amount  (RojnMs 
V.  Coppin,  19  Gr.,  027). 

And  where  a  creditor  brings  an  administration  suit  after  being 
informed  that  there  are  no  assets  applicable  to  the  payment  uf  his 
claim,  if  the  information  appear  by  the  result  to  be  substantially 
correct,  he  may  have  to  pay  the  costs  of  the  suit  (The  City  Jiaiik  r. 
8catcherd,18Gr.,  185). 

There  appears  to  be  some  conflict  of  authority  as  to  whether  a 
deficiency  of  assets  for  the  payment  of  debts,  is  a  sufficient  ground 
for  the  personal  representative  to  apply  to  the  Court  for  adminis- 
tration (see  Sivetna m  v.  Svxtttam,  0  Pr. R. ,  149,  Re  Ette,  6  Pr.R.,  159, 
Re  Shipman,  Wallace  v.  Shipman,  24  Or,  177;  Marsh  v.  Marsh  7  Pr. 
R.,  129 ;  Re  Jack,  Jack  v.  Jack,  13  C.  L.J.,  S58 ;  Re  Bromley,  before 
Blake  V.C.,  28  January,  1878).  In  the  latter  case  it  appeared  that 
the  assets  were  insufficient,  that  the  applicant  had  been  sued  by  one 
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creditor  in  the  Division  Court,  and  that  another  creditor  had  writ- 
ten urging  the  applicant  to  obtain  an  administration  order,  and  the 
application  was  granted.  But  it  seems  clear  that  an  executor  has  no 
ri'^ht  to  institute  a  suit  for  administration  merely  to  obtain  an  indem- 
nity by  passing  his  accounts  (  H'hite  v.  (SimmittH,  .V  Oi:,  tlo> ;  Cute  v, 
(ilon-i;  11!  Or.,  SU2 ;  Barry  v.  Barry,  19  Or.,  ^TiS),  and  he  may  be 
refused  his  costs  of  a  suit  unnecessarily  brought  {Grahnm  c.  Robiiun, 
I  r  Or, ,  SIS),  or  he  may  be  ordered  to  pay  the  costs  of  a  suit  which 
turns  out  to  be  improperly  instituted  CAfcOiW  )>.  Courtice,  li  Or., 
\i7t ;  Sullimn  c.  Snllimn,  Id  (fr.,  94) ;  and  where  the  guardian  «</ 
lUrm  of  an  infant  defendant  had  made  no  objection  to  the  un  - 
necessary  proceedings,  no  costs  were  given  either  to  the  executors 
or  the  guardian  of  such  proceedings CS/^riiM/er  r.  Clark,  /.>  Or.,  <HI.'f). 
So  also  executors  have  been  charged  with  so  much  of  the  costs  of  a 
reference  as  were  incurred  in  establishing  charges  against  them 
which  they  disputed  (Stnvart  >:  Fletcher,  /.'<  Or.,  21). 

Whore  the  personal  representative  makes  application  f()r  the 
administration  of  the  personal  estate,  the  application  may  be  granted 
i\r  fiarte  (per  Bute  a  V.  C,  Re  Dunlevy,  nee  Oriler  Book  ll,f(i.77S; 
He  Ette,  r,  Pr.R.  I'tO;  Re  Bromley,  supra). 

Where  there  is  more  than  one  personal  representative  all  must 
be  notified,  notwithstanding  that  one  of  them  be  resident  out  of  the 
jurisdiction  (Freeborn  v.  Carroll,  H  Pr.  R.,  ISS).  A  decree  for  ad- 
ministration cannot  be  made  against  an  executor  de  son  tort  where 
there  is  no  legal  personal  representative  before  the  Court  (Rowsell 
V.  Morris,  L.R.  17,  Eq.  2(t;  Outram  v.  Wyckhoff,  0  Pr.  R.,  liiu).  A 
creditor  making  application  must  be  a  creditor  of  the  deceased  per- 
son and  not  merely  a  creditor  of  his  executor  or  administrator,  thus 
an  application  by  a  person  who  had  made  advances  to  the  executor 
was  refused  (Campbell  v.  Bell,  10  Or.  lift;  Farhall  r.  Farhall, 
L.R.  7  Chy.  13S ;  Re  Pettee,  McKinley  v.  Beadle,  6  Pr.  R.  157). 

A  legatee,  or  next  of  kin,  cannot  apply  for  administration  until 
the  expiration  of  a  year  from  the  death  of  the  person  whose  estate 
is  sought  to  be  administered  (Slater  v.  Slater,  ."i  Ch.  R.  1  ;  Vivian 
e.  Ff^eatbrooke,  19  Or.  4(j1). 

When  the  estate  in  question  is  small,  a  suit  for  administration 
should  not  be  brought  until  all  reasonable  means  of  avoiding  the 
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Buit  have  been  oxhaiiatcd  ;  and  where  a  next  Hend  of  an  infant 
brought  a  suit  for  administration.,  tvithoiit  having  taken  steps  to 
avoid  litigation,  and  the  suit  afterwards  appeared  to  have  been  un- 
necessary, he  was  ordered  to  pay  the  costs  of  the  suit  ( Hntchimot) 
V.  i^argent,  17  Or.,  S;  McAudnw  v.  Liiflamtni ,  lU  dr.,  I!):i). 

In  siniple  cases  where  all  parties  interested  are  repr»scntcd  be- 
fore the  Master  it  would  be  possible,  under  this  and  the  following 
order,  for  the  Master  to  defer  making  any  report  until  the  accouiitH 
were  taken  und  the  estate  realized,  and  then  by  one  general  report 
to  wind  up  all  matters  connected  with  the  estate,  and  this  course 
will  no  doubt  be  pursued  wherever  practicable. 

The  practice  in  administration  suits  is  governed  largely  by 
(h-ders  Jll-:.'r>7,  4'7()-J^'7,  5HJ^-9.  Wherever,  however,  the  provisions 
of  any  of  the  Consolidated  General  Orders  conflict  with  these  orders 
they  are  abmgated  by  Order  651, 

Under  Order  ^70  the  Master  would  have  power  to  give  any 
special  directions  he  might  think  proper  respecting  the  carriage  of 
the  order,  where  there  are  conflicting  claims,  and  also  to  transfer 
its  carriage  from  one  party  to  another,  if  occasion  sIkjuKI  recjuiro. 
The  rule  being  to  give  the  conduct  of  the  proceedings,  ceteris  par- 
ibus, to  the  party  most  interested  in  prosecuting  them  properly  arid 
economically  (PuMn  v.  Pernn,  3  (Jh.  R.  J^52 ;  and  see  Re  Adaim, 
Adapts  i\  M airhead,  t!  Pr.  R.  283,  Taylor's  Orders  340.) 

It  would  seem  proper  that  orders  pronounced  by  a  Master  under 
Orders  ii'lS,  (),I'J  and  040  should  follow  the  phraseology  lieretofore 
adopted  in  prtecipe  decrees,  and  should  not  be  drawn  in  the  flrst 
person. 


\ 
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630.  Such  Master  shall  have  full  power  to  deal  with 
both  the  realty  and  personalty  of  the  esUite,  the  subject 
of  administration,  and  shall  dispose  of  the  costs  of  the 
proceedings,  and  shall  finally  wind  up  all  matters  con- 
nected with  such  estate,  without  any  further  directions, 
and  without  any  separate, interim.or  interlocutory,  reports, 
or  orders,  except  where  the  special  circumstances  of  the 
case  absolutely  call  therefor ;  and  in  so  uoing  he  shall  be 
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j^'MJded  by  the  practice  heretofore  had  in  the  administra- 
tion of  estates  upon  an  application  made  in  Chambers 
for  an  administration  order.  Provided  always,  that  all 
moneys  realized  from  the  estate  shn'l  at  once  be  paid 
into  Court,  and  that  no  nionevf  shall  bo  di'^tiibuted 
or  paid  out  for  costs  or  otherwise,  without  ai'  order  of  tlie 
Judge  in  Chambers  or  the  Covu't,  and  on  the  application  for 
such  order,  the  Judge  may  review,  amend,  or  refer  back 
to  the  Master  his  report  or  order,  or  make  such  otiiti' 
onler  as  he  deems  proper. 

The  object  of  this  order  is  to  do  away  with  the  necessity  of  a  licar- 
ing  on  further  directions  in  administration  suits  ;the  order  to  be  made 
by  the  Master  ought  tliereforo  to  cover  all  those  directions  which, 
by  the  former  practice,  were  usually  made  on  tlie  hearing  on  further 
directifins,  except  the  order  for  payment  of  the  fund  out  of  Court  : 
e.  (J.,  the  Master  may  properly  order  any  balances  fotuid  in  the 
hands  of  accounting  parties  to  be  paid  into  Court,  he  may  also  pro- 
perly direct  a  sale  of  the  land,  the  payment  of  the  purchase  money 
into  Court,  the  settlement  of  conveyances  and  the  execution  there- 
of by  all  proper  parties,  and  he  may  also  properly  appoint  some 
person  to  execute  such  conveyances  for  infants  or  other  persons  not 
siti  juris  who  are  incapable  of  executing  the  s.ime  themselves.  The 
Master  has  also  power  to  make  any  order  or  report  which  may  be 
necessary  for  completely  winding  up  the  estate  or  protecting  the 
ri-'htsof  the  parties  to  the  suit ;  for  example,  if  it  should  become 
necessary  ';o  appoint  a  receiver  or  to  grant  an  injunction,  it  would 
seem  that  it  is  intended  that  the  Master  shall  have  power  to  make 
tlie  necessary  order  therefor.  Tiie  words  "  without  any  separate  or 
interlocutory  reports,  or  orders,  except  so  far  as  the  special  circum- 
stiincesof  the  case  may  require,"  indicate  that  it  is  only  unnecessary 
orilers  or  reports  that  are  dispensed  with,  but  that  so  far  as  such 
interlocutory  reports  or  orders  may  be  essential  to  the  winding  up 
of  the  estate,  the  Master  is  to  have  power  to  make  them.  The 
drawing  up  and  issuing  of  many  orders  may  be  avoided  l>y  acting 
under  Older  231,  which  provides  that  a  party  directed  by  the  Master 
to  bring  in  any  account,  or  do  any  other  act,  is  to  be  held  bound  to 
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do  the  saine  in  pursuance  of  the  direction  of  the  Master  without  any 
warrant  or  written  direction  served  for  that  purpose.  The  provis- 
ions of  tli;it  order  of  course  only  apply  when  the  party  attends  the 
Master  in  person  or  by  solicitor  and  has  notice  of  the  direction. 

The  only  order  which  tlie  Master  is  precluded  from  making  in 
suits  for  administration,  or  par<.iti<m,  in  which  he  has  issued  a  de- 
cree, is  that  for  the  payment  out  of  the  money  in  Court  ;  as  to  the 
distributicm  of  the  fnn<I,  it  would  seem  to  be  intended  that  the  Mas- 
ter should  state  the  amount  of  the  commission  and  what  he  finds 
would  be  a  i)ropor  ai>portionment  thereof  among  the  different  so- 
licitors under  Order  <l.yi,  and  also  the  amounts  he  finds  payable 
to  creditors,  and  other  beneficiaries,  respectively. 

The  order  for  payment  is  to  be  made  by  a  Judge  or  the  Court. 
Application  for  this  order  is  to  be  made  in  Chanibers  on  a  Monday 
(Order  ftlM)):  the  application  is  to  be  made  upon  notice,  and  it  would 
seem  that  all  persons  who,  under  the  former  practice,  would  be  en- 
titled to  notice  of  a  hearing  on  further  directions,  would  be  entitled 
to  notice  of  such  an  application. 

Under  the  ordinary  administration  decree,  it  has  been  iield  that 
tlie  Master  may  take  an  account  of  timber  cut  with  which  a  defend- 
ant is  chargeable  (Steivort  r.  Fletcher,  ]  8  Gr.,  21)  and  may  als> 
without  any  special  directions  take  evidence  and  report  the  facts  as 
to  payments  made  by  executors  for  the  maintenence  and  education 
of  infant  beneficiaries  (Stewart  v.  Fletcher,  Ui  dr.,  235).  The 
Master  would  have  similar  powers  under  a  decree  issued  by  himself, 
he  wotdd  also  be  entitled  to  make  all  proper  allowances  to  execu- 
tors, administrators,  and  trustees,  by  way  of  compensation  for  their 
services. 

Where  a  legacy  is  given  to  execut<jrs  as  compensation  for  their 
trouble,  they  are  at  liberty  to  claim  a  further  sum  under  the  statute 
if  the  legaiy  be  an  insufficient  remuneration  (Denison  v.  Deidson,  17 
Or.,  S07).  Where  a  suit  was  brought  by  an  executor  unnecessarily 
the  Court  refused  to  allow  him  any  commission  ((rraham  v.  Robson, 
17  Or.,  318).  An  executor,  not  being  a  trustee  of  the  realtj ,  is  not 
entitled  to  receive  the  rents  thereof,  and  if  he  do,  he  is  a  mere  in 
termeddler  and  not  entitled  to  any  compensation  in  respect  of  such 
rents  (Dagg  v.  Duyj,  25  Or. ,  {i42). 
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640.  Any  adult  person  who  has,  heretofore,  been  en- 
title J  to  a  decree  or  order  for  the  partition  of  an  estate, 
may,  on  serving  one  or  more  of  the  persons  entitled  to 
a  share  of  the  estate  of  which  partition  is  sought,  with  a 
14  days'  notice  of  motion,  apply  to  the  presiding  Judge 
in  Chambers,  or  to  the  Master  in  the  County  (other  than 
the  County  of  York)  wherein  the  land  sought  to  be  af- 
fected by  the  proceeding  lies,  for  an  order  for  the  par- 
tition or  sale  of  the  premises  in  question  ;  whereupon 
such  Judge  or  blaster  may  make  such  order  for  partition 
or  sale,  or  such  other  order  as  may  be  proper,  and  the 
Master  shall  thereupon  proceed  in  the  least  expensive  and 
most  expeditious  manner,  according  to  the  practice  now 
in  force,  for  the  partition  or  sale  of  the  premises,  the 
asceiiainraent  of  the  rights  of  the  various  persons  inter- 
ested, the  adding  parties,  the  taxation  and  payment  of 
costs,  and  otherwise.  Provided  always,  that  where  an 
infant  is  interested  in  the  estate,  no  order  shall  be  made 
for  partition,  or  sale,  until  such  infant  is  lepresented  by 
its  guardian  ad  litem;  and  provided  also  that  all  moneys 
realized  from  the  estate  shall  at  once  be  paid  into  Court, 
and  that  no  moneys  shall  be  distributed  or  paid  out  for 
costs  or  otherwise,  without  an  order  of  the  Judge  in 
Chambers  or  the  Court ;  and  on  the  application  for  such 
order,  the  Judge  may  review,  amend,  or  refer  back  to  the 
Master  his  report  or  order,  or  make  such  other  order  as 
he  deems  proper. 

This  Order  ia  also  coriined  to  the  case  of  suits  instituted  by  adult 
persons  ;  where  an  infant  institutes  a  suit  for  partition  a  bill  must 
be  filed.  Thia  order  extends  the  principle  of  Order  58  to  partition 
suits  ;  formerly  it  was  necessary  to  make  all  tenants  in  common  of 
the  land  iii  question  parties  to  the  bill ;  under  this  order  it  will 
suffice  to  notify  one  or  more  of  such  persons.     Where  the  interesta 
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are  unequal  the  person  havint;  the  largest  interest  should,  as  a  gen 
enil  rule,  be  notified  of  the  application. 

Wherever  an  account  is  recjuired  from  any  person,  such  person 
should  be  made  a  defendant  in  the  Krst  instance,  as  it  would  seiin 
doubtful  whether  parties  served  with  the  decree  in  the  Master's  nf- 
lice  can  be  made  to  account  thereunder  (  Walker  v.  Seliymunn,  L.U 
12  Eq.  152). 

The  plaintiff  was  formerly  bound  to  allege,  and  if  dis[)Uted,  tn 
prove,  his  title,  and  undor  this  onler  it  will  still  be  necessary  tliat 
the  atlidavits  in  support  of  the  application  should  establish  the  ;\[> 
plicant's  title,  and  it  would  also  appear  to  be  necessary  to  show 
thereby  the  estates  and  i*;terest3  of  all  other  perstjiis  interested 
as  joint  owners. 

The  Court  will  not  decree  partition  of  lands,  for  which  nu 
patent  has  issued,  neither  will  it  decree  a  sale  of  such  lands  at  the 
instance  of  the  representatives  of  a  deceased  locatee  (Ahell  r.  IVeif. 
2J,(ir.,m). 

Where  there  is  no  Master  resident  in  the  County  whore  the 
lands  lie  or  where  they  are  situate,  i:  the  County  of  York,  or  in  mort 
Counties  than  one,  the  application  f  >r  partition  should  be  made  to  a 
Judge  in  Chambers.  'I  he  new  jurisdiction,  here  conferred  on  a 
Judge  in  Chambers,  cannot  be  exercised  by  the  Referee  in  Cham- 
bers (.see  Onler  5(t(>);  the  Ipcter's  ]>.)wers  are  limited  totliose  matters 
which  on  the  2:ird  of  February,  1871,  were  done  or  transacted  by  a 
Judge  sitting  in  Chambers. 

Where  two  or  more  orders  are  made  for  partition  <if  different 
parts  of  the  same  person's  estate,  tlie  proceedings  may  be  consolid- 
ated under  Order  ti'fl. 

By  this  Older  the  Master  is  empowered  to  make  such  a  decree 
as  the  Court  has  heretofore  been  accustomed  to  make  in  partition 
suits, — except  the  order  for  payment  of  the  money  out  of  Court 
(see  note  to  Order  iHU).  He  would  therefore  appear  to  be  entitled 
to  make  a  decree  under  which  an  account  of  rents  and  profits  could 
be  taken,  and  under  which  a  sum  in  gross  could  be  allotted  in 
lieu  of  dower,  or  curtesy,  or  any  other  life  estate,  and  under  wliicli 
all  other  usual  and  necessary  accounts  and  em^uiries  could  be  taken 
and  made  as  the  circumstances  of  ciich  c:ise  may  recpiire.     it  seems 
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liardly  necessary,  for  the  decree  to  specify  all  the  accounts  and  en- 
(juiries  to  be  taken  and  made  by  the  Master  with  the  same  detail  as. 
liiis  been  customary  in  decrees  pronounced  in  open  C  urt.  The 
..bject  of  tliese  orders  is  to  lessen  the  expense  of  litigation,  and  if  a 
sliorter  form  of  tUcree  can  be  devised  tlmt  will  embrace  all  that  wna 
included  in  the  form  of  decree  heretofore  pronounced  in  Court,  it 
would  seeu'i  desirable  that  it  should  be  adopted.  The  form  given 
in  the  appendix   has  been  franied  with  that  view. 

All  parties  interested  in  the  land  who  are  not  served  with  the 
notice  of  motion  for  the  decree,  will  have  to  be  served  with  an  oflice 
copy  of  the  decree  (Order ^44)- 

641.  When  after  an  order  has  been  made  under 
Order  G4(),  lands  are  discovered  in  another  County,  an 
application  may  be  made  to  a  Judge  in  Chambers  for  the 
l)aitition  or  sale  of  such  lands  under  the  order  formerly 
made,  and  where  two  or  more  ordei-s  have  been  made 
by  Masters  in  different  Counties,  an  application  may  be 
made  in  Chambers  tor  an  urder  as  to  the  conduct  of  the 
future  proceedings. 

The  object  of  this  order  is  to  prevent  more  than  one  suit  being 
brought  in  respect  of  the  same  estate.  Where  more  tnan  one  suit 
is  brought,  under  this  Order  application  may  be  made  to  consolidate 
tliem. 

043.  There  shall  be  an  appeal  to  the  presiding  Judge 
in  Chambers — on  any  day  that  he  may  sit  in  Chambers — 
against  any  decree,  order,  report,  ruling  or  other  deter- 
mination of  any  Master ;  the  notice  of  such  appeal  shall  be 
a  seven  days'  notice,  and  shell  set  out  the  grounds  of  ob- 
jection, and  the  appeal  shall  be  set  down  for  argument 
not  later  thaa  the  Saturday  preceding  the  day  on  which 
it  is  to  be  argued,  and  shall  be  brought  on  for  argument 
within  a  month — not  including  vacation — of  the  making  of 
such   decree,  order,  report,  ruling  or  determinp.ticn.  or 
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within  such  further  time  as  a  Judge  may  think  proper, 
and  the  presiding  Judge  may  then  hear,  or  adjourn  into 
Court,  or  otherwise  dispose  of  such  matters  on  such  terms 
as  he  thinks  proper. 

This  order  works  an  important  change  in  the  practice.  All  ap- 
peals from  Master's  reports  are  now  to  be  brought  on  in  the  first 
instance  before  a  Judge  in  Chambers,  who  has  power  to  adjourn  any 
case  he  may  think  proper  into  Court. 

Under  Order  252  a  report  became  absolute  without  an  order 
confirming  the  same  at  the  expiration  of  fourteen  days  from  the 
tiling  thereof,  unless  previously  appealed  from.  Under  Order  GJfj 
the  time  for  appealing  is  altered,  and  dates  from  the  making  and 
not  the  filing  of  the  report.  No  report  which  requires  confirmation, 
therefore,  would  now  become  absolute  until  a  month  had  elapsed 
from  its  date,  and  if  any  proceedings  were  required  to  be  taken 
thereunder  before  the  expiration  of  the  month,  it  would  require  a 
special  order  confirming  it.  An  order  for  confirmation  before  thu 
lapse  of  the  month  would  as  a  general  rule,  only  be  made  on  con- 
sent of,  or  notice  to,  all  parties  interested  therein  and  entitled  to 
appeal  therefrom. 

Power  is  reserved  to  a  Judge  to  extend  the  time  for  appealing 
under  this  Order,  so  as  to  meet  the  case  of  parties  who  are  not  noti- 
fied of  the  order,  report,  etc. ,  until  after  the  time  limited  for  appeal- 
ing therefrom  has  expired,  or  so  nearly  expired  as  to  prevent  the 
party  from  prosecuting  the  appeal  within  the  limited  time. 

This  Order  applies  to  all  orders  made  by  Masters,  and  super- 
sedes therefore  the  provisions  of  Order  501,  so  far  as  it  relates  to 
appeals  from  orders  made  by  Masters. 

Instead  of  moving  in  Court  to  discharge  a  decree  or  order  made 
by  a  Local  Master,  and  which  is  served  under  Orders  60  or  244, 
the  practice  would  now  seem  to  be  to  appeal  therefrom  under 
this  order.  The  notices  required  by  schedules  A  and  L  to  the 
Con  Orders  would,  therefore,  in  such  cases,  require  to  be  modified, 
but  where  a  decree  or  order  served  under  Orders  60  or  244  is  not 
made  by  a  Local  Master,  the  practice  as  to  moving,  to  vary,  or  set 
it  aside  remains  as  formerly. 
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It  will  be  observed  that  Orders  6S8  and  64O  empower  the  Local 
IVIastera  to  make  an  order  for  nd ministration,  or  partition,  or  aale, 
but  the  power  to  make  decrees  in  mortgage  suits  is  given  to  the 
Deputy  Registrars.  This  distinction  must  be  carefully  borne  in 
mind,  for  although  most  of  the  Local  Masters  are  also  Deputy 
Registrars,  yet  some  of  them  are  not ;  it  is  also  to  be  noted  that  it 
is  only  decrees  or  orders  granted  by  Masters  that  are  appealaVile 
under  Order  6J^. 

A  motion  to  set  aside  a  decree  obtained  on  pi  tecipe  and  for  leave 
to  answer,  may  bo  made  in  Chambers  {Kline  v.  Kline,  3  Ch.R.  70.), 
or  such  a  decree  may  be  varied  on  petition,  a  rehearing  in  such 
cases  being  unnecessary.  (Nelles  v.  Vatidyke,  17  Or.  I4  ;  see  almi 
i<immcrs  r.  Erb,2l  Or.,  280.) 


043.  In  all  suits  hereafter  instituted  for  administra- 
tion, or  partition,  or  administration  and  partition,  unless 
otherwise  ordered  by  the  Court  or  a  Judge,  instead  of  the 
costs  being  allowed  according  to  the  tariff  now  in  force, 
each  pei'son  properly  represented  by  a  solicitor,  and  en- 
titled to  costs  out  of  the  estate — other  than  creditors  not 
parties  to  the  suit — shall  be  entitled  to  his  actual  disburse- 
ments in  the  suit,  not  including  Counsel  fees,  and  there 
shall  be  allowed  for  the  other  costs  of  the  suit  payable 
out  of  the  estate,  a  commission  on  the  amount  realized, 
or  on  the  value  of  the  property  partitioned,  in  the  suit , 
which  commission  shall  be  apportioned  amongst  the  per- 
sons entitled  to  costs,  as  the  Judge  or  Master  thinks  pro- 
per.    Such  commission  shall  be  as  follows  : — 

On  sums  not  exceeding  $500,     -     -     -     20  per  cent, 
for  every  additional  $100  up  to  $1,500,       5   " 
for  every  additional  $100  up  to  $4,000,     3    " 
for  every  additional  $1,000  up  to  $10,000,  2^"       " 
for  every  additional  $1,000,       .     -     -       1    "       " 
and  such  remuneration  shall  be  in  lieu  of  all  fees,  whether 
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between  "party  and  party,"  "as  between  solicitor  ami 
client,"  or  "  between  solicitor  and  client." 

The  commission  payable  under  this  order  is  divisible  only  be- 
tween those  who  are  strictly  parties  to  the  suit,  properly  represent- 
ed by  a  solicitor,  and  entitled  to  rosts  out  of  the  estate.  Persons 
not  originally  made  parties  to  the  suit,  but  se-ved  with  a  copy  of 
the  decree  under  Order  (10,  are  not  thereby  mo  3  parties  to  the  suit, 
but  are  merely  enabled  to  attend  the  proceedings,  and  are  bound 
thereby  as  though  they  were  actually  parties  (English  v.  EnglUh,  1' 
Or.  441)-  l^n  a  suit  by  a  residuary  legatee,  the  plaintiff  sufficiently 
represents  the  other  residuary  legatees,  and  they  are  not  entitled 
as  of  course  to  costs  out  of  the  estate  occasioned  by  their  appearing 
by  another  solicitor  in  the  Master's  office  (Gorham  v.  Gorham,  1 ," 
6r.,  386).  Creditors  who  are  neither  plaintiffs  nor  defendants  are 
also  excluded  from  participation  in  the  commission,  their  costs  will 
be  disposed  of  as  formerly.  The  commission  is  to  cover  both  the 
solicitor's  fees  and  the  fees  to  counsel.  It  is  of  course  not  intended 
to  cover  costs  ordered  to  be  paid  by  one  party  to  another.  It  is 
intended  to  cover  only  costs  payable  out  of  the  estate. 

Where  the  principal  part  of  the  costs  of  a  suit  atv  .-rd -red  to  be 
paid  personally  by  one  or  more  of  the  parties,  au'  .!."  ••  sts  of  only 
a  small  proportion  of  the  work  done,  are  char;;:.>r'.  tigainst  the 
estate,  it  does  not  appear  that  in  such  a  case  tht'  iuV  \ount  of  tho 
commission  here  provided  would  be  payable,  and  the  power  reserved 
to  the  Judge  to  make  other  order  would  probably  be  exerted.  Cases 
might  arise  where  from  special  circumstances  the  commission  here 
provided  would  be  clearly  inadequate,  and  in  such  cases  too  it  would 
be  possible  that  the  power  to  make  other  order  as  to  the  costs  would 
be  exercised. 


i    I 


644.  When  two  or  more  suits  are  instituted  for  ad- 
ministration, or  partition,  or  sale,  the  Judge  may,  in  his 
discretion,  disallow  all,  or  any,  of  the  costs  of  any  suit  or 
suits,  which  in  his  opinion  has  or  have  been  unneces- 
sarily prosecuted. 

By  Order  308  the  Master  is  directed  not  to  allow  a  party  on  taxa- 
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tion  any  costs  which  do  not  appear  to  have  been  necessary  or  proper 
for  the  attainment  of  justice  or  for  the  defending  his  rights,  or 
which  appear  to  have  been  incurred  through  over-caution,  negli- 
gence or  mistake,  or  merely  at  the  desire  of  the  party  ;  and  imder 
f>)v/f/ ■'/•'' unnecessary  costs  occasioned  by  defendants  severing  in 
their  defence  are  to  be  disallowed.  Under  the  present  order  the 
whole  costs  of  a  suit  may  be  disallowed  if  it  have  been  commenced 
or  prosecuted  imnecessarily,  and  not  only  the  costs  <>f  the  plaintitl' 
but  those  of  defendants  as  well,  the  latter  having  power  under 
Order  d^l  to  prevent  the  prosecution  of  more  than  one  suit. 

645.  Order  434  shall  apply  to  eases  in  whieh  an  adult 
is  interested  in  the  estate  as  well  as  an  infant,  and  also  to 
suits  for  redemption. 

<hder  JfH  wjis  held  to  apply  only  to  cases  where  all  the  defend- 
ants were  infants.  Where  there  were  iidult  defeiulants,  as  well  as 
infants,  the  Order  was  held  not  to  apply,  and  such  suits  had  conse- 
(jueiitly  to  be  set  down  for  hearing  in  Court  (FuUerton  v.  Keehj,  .'' 
('.  [j.J.,  ■'>4)-  The  present  Order  is  passed  so  as  to  enable  such  suits 
to  be  disposed  of  before  the  Referee  in  Chambers. 

tt46.  Order  43o  shall  apply  to  redemption  suits:  and 
under  Orders  434  and  43-5  there  may  lie  granted,  where  it 
is  piayed  for,  and  notice  is  given  in  pursuance  of  Order 
()47,  a  decree  embracing  the  additional  relief  which  this 
Court  is  entitled,  under  "  the  Administration  of  Justice 
Act,"'  to  give,  in  mortgage  cases,  on  the  hearing  of  the 
cause  pro  confesso,  and  such  a  decree  may  be  granted, 
notwithstanding  that  the  defendimt  has  been  .served  by 
publication,  or  otherwise,  or  is  a  corporation  ;  provided 
always  that  where  the  bill  has  not  been  personally  served, 
the  claim  of  the  plaintiff  shall  be  duly  verified  by 
athdavit. 

By  tliis  Order  the  power  of  the  Registrar  to  issue  decrees  on 
pnecipe  is  extended  to  redemption  suits,  Order  .'fSO  having  previ- 
ously restricted  that  power  to  suits  for  foreclosure  or  sale. 
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A  question  may  arise  whether  an  office  copy  of  a  bill  for  re- 
ileniption  should  be  specially  endorsed.  The  endorsement  referred 
to  in  Order  ^iG,  being  applicable  only  to  suits  for  foreclosure  or  sale, 
would  of  course  be  inappropriate  on  a  redemption  bill:  it  would 
seem  that  the  short  endorsement  contained  in  the  first  part  of 
Schedule  C  to  the  Con.  Orders  is  all  that  is  necessary  in  redemption 
suits. 

Order  J^SG,  which  requires  proof  of  service  of  an  office  copy  of  the 
bill  endorsed  with  the  notice  set  forth  in  Schedule  S  being  incon- 
sistent with  these  Orders,  would  so  far  as  redemption  suits  are  con- 
cerned be  abrogated  by  Order  651. 

Under  Order  435  it  was  heretofore  considered  necessary,  where- 
ever  the  defendant  was  a  corporation  aggregate  to  require  that 
an  order  should  be  obtained  under  Order  Id,  to  take  the  bill  pm 
coiifexso  before  a  decree  could  be  granted  on  pnecipe,  and  wherever 
a  defendant  had  been  served  by  publication  it  was  held  the  decret; 
could  not  be  made  at  all  on  praecipe.  (McMichael  v.  Thomas,  I4  Gr. 
^49.)  Under  Oi-der  GJfG  the  decree  may  be  granted  against  a  corpor 
ation  aggregate  without  any  order  to  take  the  bill  pro  confesno, 
being  first  obtained,  and  also  against  a  defendant  served  by  publi- 
cation, but  in  the  latter  case  there  must  be  filed  an  affidavit  verify- 
ing the  plaintiffs  claim.  Where  a  defendant  is  served  by  publica- 
tion in  a  mortgage  suit,  it  would  soem  necessary  that  the  notice 
required  by  Schedule  C  should  be  niuditied  so  as  to  conform  to 
Schedule  S  and  Order  G47  (see  Order  Jf^iG). 

To  obtain  the  additional  relief  referred  to  in  this  order,  it 
must  be  prayed  for  in  the  bill,  and  the  office  copy  of  the  bill 
served  on  the  defendant  must  have  been  endorsed  with  the  ad- 
(Utional  notice  required  by  Order  G47,  Where  an  order  for  pay- 
ment is  required  the  bill  chould  allege  facts  showing  the  personal 
liability  of  the  defendant.  The  order  for  payment  cannot  be 
made  unless  the  defendant  have  by  covenant  or  otherwise  made 
himself  personally  liable  for  the  debt  (Christie  v.  Doivker,  10  Gr. 
199,  S.  C.  10,  U.  C.  L.  J.  IGl).  Where  the  defendant  is  merely 
the  owner  of  the  equity  of  redemption  as  assignee  of  the 
original  mortgagor,  and  has  entered  into  no  covenant  or  agreement 
to  pay  the  mortgage  debt,  an  order  for  payment  cannot  properly 
be  made  against  him,  but  where  the  original  mortgagor  is  a  party 


1 


OF    1()TH   JANUARY,   1879. 


15 


and  iB  legally  bound  to  pay  the  debt,  he  may  be  ordered  to  pay  it, 
notwithstanding  that  he  may  have  conveyed  away  hia  equity  of  re- 
demption to  a  co-defendant. 

Where  an  order  for  delivery  of  possession  is  prayed  the  bill 
should  show  who  is  in  possession,  and  also  the  plaintiflTs  right  to 
have  immediate  possession. 

4J41.  In  suits  for  foreclosure  or  sale,  where  the  plain- 
tiff prays  for  an  order  for  the  immediate  delivery  of 
possession,  or  for  an  order  for  immediate  payment  against 
a  defendant,  he  must,  in  addition  to  the  notice  required 
by  Schedule  S,  endorse  upon  the  office  copy  of  the  bill 
served  upon  the  defendant,  the  further  notice  : 

{Where  order  for  immediate  possession  prayed.) 

"  And  the  plaintift' will  be  entitled  to  an  order  for  the 
immediate  delivery  of  poasession  of  the  mortgage* I 
premises  to  him." 

(Where  order  foi'  immediate  payment  prayed.) 

"  And  the  plaintiff  will  be  entitled  forthwith  to  ex- 
ecution against  the  goods  and  lands  of  you  (naming 
file  defendant  against  whom  the  plaintiff  is  entitled  to 
this  relief)  to  recover  payment  of  the  amount  due  hy 
you." 


648.  Every  Deputy-Registrar  shall  have  the  same 
power,  as  to  the  issue  of  decrees  on  praecipe,  as  by  Order 
(146,  and  the  Consolidated  General  Orders,  is  given  to  the 
Registrar  of  the  Court. 

Under  Order  38  the  power  of  Deputy-Registrars  to  issue  decrees 
in  mortgage  suits  on  praecipe  was  limited  to  suits  for  foreclosure, 
sale,  or  redemption,  between  the  original  mortgagee  and  mortgagor. 
Order  O48  removes  this  restriction,  and  extends  the  power  of  De- 
puty-Registrars to  all  cases  brought  for  the  foreclosure,  sale,  or  re- 
demption, of  mortgaged  property. 
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Although  by  this  Orilir  the  Di'puty- llegistriirs  are  given  the 
same  power  to  isatie  decrees  as  the  Registrar,  yet  it  would  be  iii- 
coiivenieiit  if  they  issued  decrees  in  any  casus  except  those  in  which 
the  bill  is  Hied  with  them,  and  it  is  prol>able  the  OrJvi-  would  1  e 
construed  as  having  Ihat  implied  limitation. 

Under  Older  .'f>i5  the  Registrar  has  power  to  issue  on  pneci^  e 
any  decr<e  in  mortgage  cases  that  the  Ouurt  would  previously  to 
that  Order  have  made  upon  a  hearing  pru  O'tifesnu  (Kirkputrick  r 
Jloirelf,  ^i  Gr.,  H). 

The  decree  is  drawn  up  upon  prrecipe  upon  proof  of  service  of 
an  office  copy  of  the  bill  duly  endorsed.  ()vder  .'f,>(l  provides  for  the 
production  of  an  office  copy  of  the  bill,  but  where  the  applica- 
tion is  made  to  the  Deputy-Registrar  with  whom  the  bill  is  tileil 
the  production   of  an   office  lopy   ought  to  be  dispensed   with. 

Where  the  defendant  has  been  served  by  publication,  proof  of 
the  plaintiff's  claim  must  be  adduced  (see  Order  <'>M>)-  '"  other 
cases  no  affidavit  is  re(piired  from  the  plaintiff  proving  his  claim, 
but  the  acccjunt  is  to  be  taken  on  the  basis  of  the  special  endorse- 
ment on  tliC  office  copy  bill  served.  Where,  however,  the  plaintiit', 
as  is  sometimes  the  case,  admits  thut  he  has  endorsed  his  bill  for 
more  than  is  actually  due,  it  should  be  stated  in  the  decree  that  lie 
abandons  the  excess  claimed  by  the  endorsement,  and  only  the 
balance  shou  1  be  ordered  to  be  paid. 


649.  Every  decree  or  order  hereafter  made  l»y  the 
Court,  whether  the  service  of  the  bill,  or  other  pro- 
ceedings on  the  defendant,  has  been  peisonal,  by  publica- 
tion, or  otherwise,  shall  be  absolute  in  the  first  instance, 
unless  the  Court  shall  otherwise  order. 

This  Order  creates  an  important  change  in  the  practice  :  former- 
ly a  decree  founded  on  an  order  itro  cunfesno,  in  cases  where  the  de" 
fendant  had  not  been  served  personally,  and  had  not  appeared  at 
the  hearing,  was  merely  a  decree  itisi  and  re<iuired  to  be  made  abso- 
lute under  Order  114  *^t  "f'jf-  Under  Order  040  all  decrees  are  to  be 
absolute  in  the  first  instance,  unless  the  Court  otherwise  oider. 

Where  the  decree  is  granted  on  pnecipe  against  a  defendant  who 
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has  not  been  pej-Bonally  served  witli  the  bill,  the  plaintift's  claim  is 
roiinired  to  be  veriHetl  by  affidavit  {Oidtt-  040);  and  it  would  «eem 
probable  that  the  same  rule  would  be  followed  in  causes  heard  in 
Court. 

050.  The  Local  Masters  and  Deputy-Registrars  sliall 
enter  in  a  book  or  books,  kept  for  that  purpose,  all 
decrees,  or  orders,  made  by  them,  and  they  shall,  on  the 
conclusion  of  every  suit,  or  matter,  annex  together  all  the 
pleadings  and  papers,  filed  with  them  in  such  suit,  or 
matter,  and  transmit  the  same  to  the  Clerk  of  Records 
and  Writs,  who  shall  duly  enter  and  file  the  same. 

6tll.  All  Orders  and  portions  of  Orders,  inconsistent 
with  these  Orders  are  hereby  abrogated. 


iiuat  a  dtifendaut  who 
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APPENDIX. 


FOUMS  OF  PROCEEDINGS  UNDER  THE  FOREGOING  ORDERS. 

The  following  fomiH  are  not  to  be  undei-stood  as  hav- 
ing in  any  way  received  the  sanction  of  the  Court.  They 
have  been  framed  with  a  view  to  meet  the  changes  in 
the  practice  conse<iuent  upon  the  foregoing  Orders,  and 
have  no  authority — except  so  far  as  they  may  success- 
fully carry  out  that  idea. 

^'o.  l.—Furm  of  Bill  by  a  legal  or  equitable  tiwrfgagee,  w  person  en- 
titled  to  a  lien  «»  a  security  for  a  debt,  aetkimj  foreclomire ,  or  sale, 
or  otherwise  tu  enforce  his  security. 

In  Chancery. 

Between— A.  B Plaintiff. 

and 

C.  D Defendant. 

City  of  Toronto. 

To  the  Honourable  the  Judges  of  the  Court  of  Chancery, 

The  Bill  of  Complaint  of  A.  B.,  of  the  City  of  Toronto,  in  the 
County  of  York,  Merchant  ; 
Sheweth  as  follows  : 

1.  Under  and  by  virtue  of  an  Indenture  {w  otlier  document), 
dated,  &c.,  and  made,  &c.  (and  a  transfer  thereof,  made  by  inden- 
ture, dated,  dc. ,  and  made,  dc. ),  the  plaintiff  is  a  mortgagee  (or,  an 
equitable  mortgagee)  of  (Or,  is  entitled  to  hold  a  lien  upon)  certain 
freehold  property  (Or,  leasehold,  or  oilier  property,  as  the  case  may  be) 
therein  comprised,  being  (insert  a  general  description  of  the  propvr- 
t;i),  for  securing  the  sum  of  $  and  interest,  which  the 

defendant  by  th  ^  said  Indenture  covenanted  to  pay  to  [your  com- 
plainant or  Jiv  said  A.  B.  and  to  the  benePt  of  which  covenant, 
your  comfituiant  is  now  entitled  as  assignee  of  the  said  A.  B.J 
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(fjatjee,  or  person  eu- 
tj  furecluauri ,  or  aaU; 


2.  The  time  fur  payment  has  elapsed,  and  nu  sum  has  been  paid 
«iu  account  of  principal  or  interest  (or  9  has  been  paid  on 
account  of  principal,  and  $                     on  account  of  interest). 

3.  There  is  now  due  under  and  by  virtue  of  the  said  Indent'are 
of  mortgage,  for  principal  money  the  sum  of  $  ,  and  for 
interest  the  sum  of  $                    . 

4.  The  plaintiff  has  not  been  in  occupation  «)f  the  said  mortgaged 
premises,  or  of  any  part  thereof,  {Or,  the  plaintiff  has  been  in  tlie 
occupation  of  the  premises,  or  of  some  part  thereof,  from  the 

day  of  in  the  year  to  the  day  of  in 

the  year  ). 

6.  The  defendant,  C.  D.,  is  entitled  to  the  equity  of  redemp- 
tion in  the  said  lands  (Or,  the  premises  subject  to  such  lien). 

6.  The  defendant,  C.  D.,  is  in  possession  of  the  said  lands,  and 
the  plaintifl"  claims  to  be  entitled  to  the  possession  thereof  by  rea- 
son of  the  default  in  payment  aforesaid. 

The  plaintiff  therefore  prays  : 

( Wliere  a  perso)uil  order  for  payment  iit  sought. ) 

J .  That  the  defendant  may  be  ordered  to  pay  the  said  sum  of 
$  and  interest  thereon  and  the  costs  of  this  suit 

to  your  complainant  forthwith. 
(Where  an  order  for  the  delivery  of  possession  is  sought.) 

2.  That  the  defendant,  C.  D. ,  may  be  ordered  forthwith  to  de- 
liver up  to  your  complaiuaut  possession  of  the  said  mort- 
gaged premises. 

'A,  That  a  time  may  be  appointed  according  to  the  practice  of 
this  Honourable  Court,  for  the  defendant,  C.  D.,  to  re- 
deem your  complainant,  and  [in  default  thereof,  that  the 
equity  of  redemption  in  the  said  lands  may  be  foreclosed. 
Or,  in  default  thereof  that  the  said  mortgaged  premises 
may  be  sold  and  the  produce  thereof  applied  in  or  towards 
payment  of  the  said  debt  and  costs.  Where  there  is  no 
prayer  for  immediate  payment  and  the  defendant  is  person- 
ally liable,  add,  and  that  the  defendant,  C.  D.,  may  be 
ordered  to  pay  the  balance  of  the  said  mortgage  debt 
and  costs  after  deducting  the  amount  realized  by  such 
sale.] 
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4.  That  for  the  purposes  aforesaid  all  proper  directions  may  b.- 

xiven  and  accounts  taken. 

5.  That  the  plaintift"  may  have  such  farther  or  otier  relief  as 

the  nature  of  the  case  may  require. 
And  the  plaintiff  will  ever  pray. 


No.  2.—EHdorHement  an  ujffice  copy  of  Bill  of  Complaint  in  sait^  fur 
foreclosure  oi'  sale . 

Notice  to  the  defendant  within  named. 
Your  answer  is  to  be  filed  at  the  office  of  the 
•''■*'  in  the  of 

in  the  County  of 


You  are  to  answer  or  demur  within 
service  hereof. 


weeks  from  the 


If  you  fail  to  answer  or  demur  within  the  time  above  limited, 
or,  if  you  answer  admitting  the  execution  of  the  mortgage  and  other 
facts  stated  in  the  Bill  as  entitling  the  plaintiff  to  a  decree  you  are 
subject  to  have  a  decree  or  order  made  against  you  forthwith  there- 
after ;  and  if  this  notice  is  served  upon  you  personally,  you  will  not 
be  entitled  to  any  further  notice  of  the  future  proceedings  in  this 
cause. 

Note.  -This  Bill  is  filed  by  ,,;;c/f ..    for 

the  above-named  plaintiff. 

And  take  Notice,  that  the  plaintiff    claim    that  there  is  now 
due  by  you  for  principal  money  and  interest  the  sum  of 
and  that  you  are  liable  to  be  char^red  with  this  sum,  with  subsequent 
interest  and  costs,  in  and  by  the  decree  to  be  drawn  up,  and  that 
in  default  of  payment  thereof  within  six  calendar  months  from  the 
time  of  drawing  up  the  decree,  your  interest  in  the  pn.perty  may 
be  foreclosed  (or  sold)*  unless  before  the  time  allowed  you  as  by  this 
notice  for  answering  you  file  in  the  Office  above-named  a  memo- 
randum in  writing  signed  by  yoursel  or  your  solicitor      to  tlio 
following  effect:-  "        dispute  the  amount  claimed  by  the  plain- 
tiff    in  this  cause,"  in  which  case  y.ni  will  be  notified  of  the  time 
fixed  for  settling  the  amount  due  by  you  at  least  four  days  before 
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ther  or  otier  relief  as 


Complaint  in  auitu  for 


weeks  from  tlie 


the  time  to  be  hi)  fixed.  [tVIi^re  order  fui'  immediate  possession 
prayed]  and  the  plaintiff  will  be  entitled  to  an  order  for  the  im- 
mediate delivery  of  possession  of  tho  mortgaged  premises  to  him. 
[H'here  order  for  immediate  payment  prayed]  rvnd  the  plaintiff 
will  be  entitled  forthwith  to  execiition  again«>t  the  g'>ods  and  lands- 
of  you  (tuimitig  the  defettdaut  against  ivhom  the  plaintiff  is  entitled 
to  this  relief)  Uj  recover  payment  of  the  amount  due  by  you.] 

[if  the  Bill  prays  for  a  foreclosure,  add,  If  you  desire  a  sale  of  the 
mortgaged  premises  instead  of  a  foreclosure,  you  must  within  the 
time  allowed  you  to  answer  file  in  the  Office  ab(jve-named  a  note  or 
memorandum  in  writing  signed  by  yoursel  or  your  solicitor 

to  the  following  effect  : — "  desire  a  sale  of  the  mortgaged  pre- 
mises in  the  plaintiff's  Bill  mentioned,  or  a  competent  part  thereof, 
instead  of  a  foreclosure,"  and  depf)8it  the  sinn  of  $80  to  meet  the 
expenses  of  such  sale.  ] 


Xo.  3. — Notice  in  case  of  an  ahsco7iding  defendant  itt,  a  mortgage  snit 
(ifinin.it  ir/ioni  the  plo '"•tiff  wishes  to  obtain  a  decree  on  pracipe. 

To  the  order  directing  publication  the  following  notic:  sho  dd  In 
addud : — 

C.  D., 

Take  notice  that  if  you  do  not  answer  or  demur  to  the  bill  pur- 
suant to  the  above  order,  or  if  you  answer  admitting  the  execution 
I  if  the  mortgage  and  other  facts  stated  in  the  bill  as  entitling  the 
plaintiff  to  a  decree,  you  are  subject  to  have  a  decree  or  order  made 
a</ainst  you  forthwith  thereafter.  Your  answer  is  to  be  filed  at  the 
office  of  the  [Clerk  of  Records  and  Writs  at  Osgoode  Hall  in  the 
City  of  Toronto,  or,  Deputy- Registrar  at  the  of  ]. 

And  take  notice  that  the  plaintiff  claims  that  there  is  now  due 
by  you  for  princiiml  money  and  interest  the  sum  of  $  and 

that  you  are  liable  to  be  charged  with  this  sum  with  subsequent  in- 
terest and  costs  in  and  by  the  decree  to  hs  drawn  up  ;  and  tliat  in 
default  of  payment  thereof  within  six  calendar  months  from  the 
timv;  of  drawiiig  up  the  decree  your  interest  in  the  property  may  be 
sold  (or  foreclosed*)  unless  before  the  time  allowed  yon  as  by  this 
notice  for  answering  you  file  in  the  office  above-named  a  memo- 

•The  endorsement  must  s|iecif.v  whether  tlic  plaintiff  ilesire?  a  foreclosure  or  asalo, 
it  must  not  be  in  the  alternative  (Order  430J. 
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randiim  in  writing  signed  by  yourself  or  your  solicitor  to  the 
following  effect  :  ''I  dispute  the  amount  claimed  by  the  plaintiff  in 
this  i-nuse,"  in  which  case  you  will  be  notified  of  the  time  fixed  fur 
settling  the  amount  due  by  you  at  least  four  days  before  the  tinii' 
to  be  so  fixed  ;  [where  order  for  immediate  posseKsion  prayed  and 
the  plaintiff  will  be  entitled  to  an  order  for  the  immediate  delivery 
<  if  possession  of  the  mortgaged  premises  to  him.  ] 

[  Where  order  for  immediate  payment  prayed  against  Hie  abscondunj 
defendant  and  the  plaintiff  will  be  entitled  forthwith  to  execution 
against  the  goods  and  lands  of  you,  C.  D. ,  to  recover  payment  r)f 
the  amount  due  by  you.  ] 

[  Where  the  Bill  is  for  foreclosure,  add :  If  you  desire  a  sale  of  the 
mortgaged  premises  instead  of  a  foreclosure,  yon  must,  within  the 
time  allowed  you  to  answer,  file  in  the  ottice  above-named  a  note  or 
memorandum  in  writing,  signed  by  yourself  or  your  solicitor,  to 
the  following  effect:  "  I  dt'sire  a  sale  of  the  mortgaged  premises  in 
tlxe  plaintifi''s  bill  mentioned,  or  a  competent  part  thereof  instead 
of  a  foreclosure  ;"  and  deposit  the  sum  of  ^0  to  meet  the  expensis 
of  such  sale.]    A.  B.,  plaint'ft''8  solicitor. 


No.  4. — E^idorsement  on  office  copy  of  a  decree  scrvul  utuler  Order  60, 
where  the  decree  has  been  issued  by  a  Local  Mastei . 

I'o  the  within  named  A.  B., 

Take  notice,  tha*^  from  the  time  of  the  service  hereof,  you,  (or, 
Hi  thf  case  may  be,  the  infant,  or  person  of  unsound  mind)  will  be 
1»  )nnd  by  the  proceedings  in  this  cause  in  the  same  manner  as  if  you 
{or,  the  said  infant,  or  perso)),  of  unsound  mind)  had  been  originally 
made  a  p;vrty  to  the  suit:  and  that  you  {or,  the  said  infant,  or  persmi 
of  unsound  miw.l)  may,  upon  service  of  notice  upon  the  plaintiff,  at- 
tend the  proceedings  under  the  within  decree  :  and  that  you  (or,  the 
said  infant,  or  person  of  unsound  miml)  may,  within  one  month  from 
the  date  thereof,  or  within  such  further  time  as  a  Judge  of  the 
said  Court  may  allow  you,  appeal  to  the  presiding  Judge  in  Cham- 
bers from  the  said  decree, 

A.  B., 
of  the  City  of  Toronto, 
in  the  County  of  York, 

Plaintiff's  Solicitor. 


■"^•.(•mT! 
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Jf(j.  5.  — Endorsement  on  office  copy  Decree,  for  nervke  under  Ordtr  24't\ 

irhere  the  Decree  has  been  pronomiced  in  Court. 
To  A.  B.  {the  person  upon  whom  service  has  been  directed), 

(Set  out  the  Order.) 

If  you  wish  to  apply  to  discharge  the  foregr»ing  order,  you  must 
do  8u  within  one  month  from  the  date,  or  within  such  time  as  a 
Judge  of  the  said  Court  may  allow  you  for  that  purpose,  and  if  yon 
wish  to  add  to,  vary,  or  set  aside,  the  decree,  you  must  do  so  within 
fourteen  days  from  the  service  hereof;  (Where  the  Order  fixes  a  time 
for  the  further  proceedimjs,  add)  and  if  you  fail  to  attend  at  the  time 
anil  place  appointed,  either  in  person  or  by  yo»jr  solicitor,  such  order 
will  be  made  and  proceedings  taken  in  your  absence  as  may  seem 
just  and  expedient  ;  and  you  will  be  bound  by  the  decree  and  the 
further  proceedings  in  the  cause,  in  the  same  manner  as  if  you  had 
been  originally  made  a  party  to  the  suit,  without  any  further  notice. 


No.  G. — Endorsement  OH  office  cop  If  Decree,  for  sercice   uiuler  Order 

^Jf.'i,  u:here  tlie  Decree  has  been  issried  by  a  local  Master. 
To  A.  B.  (file  person  upon  whom  service  has  been  directed.) 
(Set  out  order  directing  service.) 
If  you  wish  to  apply  to  discharge  the  foregoing  order,  or  to  add 
to,  vary,  or  set  aside  the  decree,  you  must  do  so  within  one  month 
from  the  respectivo  dates  thereof,  or  within  such  further  time  as  a 
.ludge  of  the  said  Court  may  allow  you  for  the  purpcjse.     ( IVhen  the 
titv  Order  fijees  a  time  for  further  proceedings,  mid)  and  if  you  fail  to 
attend  at  the  time  and  jdace  appointed,  either  in  person  or  by  your 
solicitor,  such  order  will  be  made  and  proceedings  taken  in  your 
absence  as  may  seem  just  and  expedient ;  and  you  will  be  bound  by 
tlie  decree  and  the  further  proceedings  in  iho  cause,  in  the  same 
manner  as  if  you  had  been  originally  made  a  party  to   the  suit, 
without  any  further  notice. 


No.  7. — Form  of  Decree  for  sale  with  referen-e  as  to  encumbrancers, 

and  orders  for  payment,  and  deliierij  of  j'ossession. 
IN  CHANCERY. 

the  day  of 

in  the  year  of  our  Lord  18 
BETWEEN 

(Full  stijle  of  cause.) 

I .   WHEREAS  the  above  named  Plaintiff    ,  Hied        bill  in  this 
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Court  for  the  payment  and  satisfaction  of  the  mortgage  securit 
in  the  said  Bill  mentioned,  and  thereupon   served  the  said 

Defendant     ,  as  by 

of  service  now  produced  appears,  with  an  office  copy  of  the  said 
Hill,  on  which  was  indorsed  the  notice  required  by  the  Gen'?ral 
Orders  of  this  Court  in  that  behalf  whereby  the  Defendant  w 
informed  amrmgst  other  things,  that  the  EMaintiff  claimed  that 
there  was  then  due  by  the  Defendant  for  principal  money  and 
interest,  the  sum  of 

and  that  the  Defendiint  w  liable  to  bo  charged  with  that  sum, 
with  subsecjuent  interest  and  costs  in  and  by  the  decree  to  bn 
drawn  u^),  and  that  in  default  of  payment  thereof,  within  six  calen- 
dar months  from  the  time  of  drawing  up  the  decree,  interest 
in  the  property  might  be  sold,  and  no  answer  or  demuiTer  or  nott- 
disputing  such  claim  of  the  Plaintiff  hiving  been  filed  by  the  said 
Defendant  within  the  time  limited  for  that  purpose  by  the  said 
n()tice,  as  by  the  [books  in  the  office  of  the  Deputy-Registrar  of  this 
Court  at                   ]  appears. 

2.  IT  IS  THEREUPON  ORDERED  AND  DECREED  that 
all  necessary  enquiries  be  made,  accuunts  taken,  costs  taxed,  and 
proceedings  had  for  redemption  or  sale,  and  that  for  these  purposes 
the  cause  be  refen'ed  to  the  Master  of  this  Court  at 

and  in  the  event  of  a  sale  the  same  is  to  be  by  public  auction, 
private  cimtract  or  tender,  as  to  the  said  Master  shall  seem  best. 

3.  IT  IS  FURTHER  ORDERED  AND  DECREED  that  the 
Defendant  di  forthwith  afrer  the  makin;^  of  the  Masters 
report  pay  to  the  Plaintiff  what  shall  be  found  due  to  him  for  prin- 
cipal money,  interest  and  costs  at  the  date  of  the  said  report,  and 
upon  payment  of  the  amount  due  to  him,  before  the  sale  herein- 
before directed  shall  have  taken  place  that  the  Plaintiff  do  assign 
and  convey  the  mortgaged  premises  free  and  clear  of  all  encum- 
brances done  by  him,  and  deliver  up  all  deeds  and  writings  in  his 
custody  or  power  relating  thereto  upon  oath  to  the  Defendant  or 
to  whom  he  may  appoint. 

4.  IT  IS  FURTHER  OilDERED  AND  DECREED  that  the 
Defendant  do  forthwith  deliver  to  the  Plaintiff,  or  to  whom  he  may 
appoint,  possession  of  the  lands  and  ])remisGS  in  (jucstiim,  iti  this 
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cause  or  of  siich  part  thereof  aa  the  said  Defendant  may  be  hi  pos- 
session of. 


^y   j^. — form  of  Decree  fur  foredusare,  with  reference  ((s  to  encH\ii- 
hrnnces,  ami  orders  for  payment  and  deUienj  of  possession. 
(FoTinM  parts  as  in  Xo.  7.) 

1 .  WHEREAS  the  above  named  Plaintift  ,  filed  Bill  in  this 
Court  for  the  payment  and  satisfaction  of  the  mortgage  securit 

ill  the  said  Bill   mentioned,  and  thereupon  served  the  said 

Defendant     ,  as  by 

of  service  now  produced  appears,  with  an  (jffice  copy  of  the  said 
Bill,  on  which  was  indorsed  the  notice  reciuired  by  the  General 
Orders  of  this  Court  in  that  behalf  ;  whereby  the  Defendant  w 
informed,  amongst  other  things,  that  the  Plaintiff  claimed  that 
there  was  then  due  by  the  Defendant  for  principal  money  and 
interest,  the  sum  of 

iind  that  the  Defendant  w  liable  to  be  charged  with  that  sum, 
with  subsequent  interest  and  costs  in  and  by  the  decree  to  be  drawn 
up,  and  that  in  default  of  payment  thereof,  within  six  calendar 
mouths  from  the  time    >f  drawing  up  the  decree,  interest  in 

the  property  might  be  foreclosed,  and  no  answer  or  demurrer  or 
note  disputing  such  claim  of  the  Plaintiff  having  been  filed  by  the 
said  Defendant  within  the  time  limited  fc^r  that  purpose  by  the  said 
tu)tice,  as  by  the  [books  in  the  office  of  the  Deputy- Registrar  of  this 
Court  at  ]  appears. 

2.  IT  IS  THEREUPON  ORDERED  AND  DECREED  that 
all  necessary  enquiries  bo  made,  accounts  taken,  costs  taxed,  and 
proceedings  had  for  redempticni  or  foreclosure,  and  that  for  these 
purposes  the  cause  be  referred  to  the  Master  of  this  Court  at 

3.  IT  IS  FURTHER  ORDERED  AND  DECREED  that  the 
Defendant  do  forthwith,  after  the  making  of  the  Master's  report, 
pay  to  the  Plaintiff  what  shall  be  found  due  to  him  for  principal, 
interest  and  costs  at  the  date  of  the  said  report,  and  upon  pay- 
ment thereof  that  the  Plaintiff  do  assign  and  convey  the  mortgaged 
premises  free  and  clear  of  all  oncumbrances  done  by  him  and  deliver 
up  all  deeds  and  writings  in  his  custody  or  power  relating  thereto, 
upon  oath,  to  tlie  said  Defendant  or  to  whom  he  may  appoint. 
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4.  IT  IS  FURTHER  ORDERED  AND  DECREED  that  the 
Defendant  do  forthwith  deliver  to  the  Plaintiff,  or  to  whom  he  may 
appoint,  possession  of  the  lands  and  premises  in  question  in  this 
cause  or  of  snch  part  thereof  as  the  said  Defendant  may  be  in  pos- 
session of. 


No,  9. — Form  ((/  Decree  for  foreclosure,  acconnt  taken  by  Regiitrar. 
with  order  for  payment ,  ami  delivery  of  possestion. 

(Formal  parts  as  in  No.  7.) 

1.  WHEREAS  the  above-named  PlaintiiF    filed  Bill  in  this 

Couit  for  the  payment  and  satisfaction  of  the  Mortgage  securit 
in  the  said  Bill  mentioned,  and  thereupon  served  the  said 

Defendant     ,  as  by  of  service 

now  produced  appears,  with  an  office  copy  of  the  said  Bill,  on  whicli 
was  indorsed  the  notice  required  by  the  General  Orders  of  the 
Court  in  that  behalf,  whereby  the  Defendant  informetl. 

amongst  other  things,  that  the  Plaintiff  claimed  that  there  was 
then  due  by  Defendant  for  principal  money  and  interest,  the  sum 
of 

and  that  the  Defendant  w  liable  to  be  charged  with  this  sum, 
with  subsequent  interest  and  costs  in  and  by  the  decree  to  be  drawn 
up,  and  that  in  default  of  pajrment  thereof  within  six  calendar 
months  from  the  time  of  drawing  up  the  decree,  interest  in 

the  property  might  be  foreclosed,  and  no  answer  or  demurrer  or 
note  disputing  such  claim  of  Plaintiff  having  been  filed  by  the  saiil 
Defendant  within  the  time  limited  for  that  purpose  by  the  said 
notice,  as  by  the  [books  in  the  office  of  the  Deputy-Registrar  of  this 
Court  at  ]  appears. 

2.  AND  this  Court  having  caused  an  acconnt  of  subsequent  in- 
terest to  be  taken  at  the  rate  of  ;>ec  cetitum  per  annum  on  the 
sum  of  principal  money 
secured  by  the  Indenture  of  Mortgage  in  the  said  Bill  mentioned, 
up  to  the  day  of  next, 
being  the  time  appointed  for  payment  as  hereinafter  mentioned, 
doth  find  the  same  amount  to 

and  having  caused  the  costs  of  the  Plaintiff  to  be  taxed,  doth  find 
the  same  amount  to  whicli 
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said  subsequent  interest  and  costs  being  added  to  the  sum  of 

so  claimed  by  tlie 
notice  indorsed  on  the  copy  of  the  Bill  so  served  on  the  Defendant 
make  together  the  sum  of 

3.  AND  upon  the  said  Defendant  paying  the  said  simi  of 

into  the  Bank 

at  the 
between  the  hours  of  ten  o'clock  in  the  forenoon  and  one  o'clock  in 
the  afternoon  of  the  day  of 

next,  to  the  joint  credit  of  the  Plaintiff  and  the  Referee  in  Cham- 
bers of  this  Court  *[or  in  case  the  Plaintiff  shall  recover  the  amount 
due  to  him  unde»  the  order  for  payment  hereinafter  contained], 
IT  IS  ORDERED  AND  DECREED  that  the  said  Plaintiff  do 
assign  and  convey  the  said  premises  free  and  clear  of  all  incum- 
brances done  by  and  deliver  up  all  deeds 
and  writings  in  custody  or  power  relating  thereto  upon  oatb 
to  the  said  Defendant    or  to  whom    he     may  appoint. 

4.  BUT  in  default  of  the  said  Defendant  making  such  payment 
by  the  time  aforesaid..  IT  IS  ORDERED  AND  DECREED  that 
the  said  Defendant  do  stand  absolutely  debarred  and  foreclosed, 
of  and  from  all  equity  of  redemption  in  and  to  the  said  premises. 

6.  IT  IS  FURTHER  ORDERED  AND  DECREED  that  tho 
Defendant    do  forthwith  pay  to  the  said  Plaintiff    the  sum  of 

being  the  amount  due  to  the  Plaintiff    at  the 
date  hereof  for  principal,  money,  interest  and  costs. 

G.  IT  IS  FURTHER  ORDERED  AND  DECREED  that  the 
Defendant  do  forthwith  deliver  to  the  Plaintiff  ,  or  to  whom  he 
may  appoint,  possession  of  the  lands  and  premises  ih  question  in 
this  cause,  or  such  part  thereof  as  the  said  Defendant  may  be  in 
possession  of. 


No.  10. — Furm  of  Decree  for  sale,  acconut  taken  by  the  Registrar,  u-ith 

wder  for  payment  and  delivery  of  possession. 
(Formal  parts  as  in  No.  7.) 

1.   WHEREAS  the  above-named  Plaintiff    filed        Bill  in  this 
Court  for  the  payment  and  satisfaction  of  the  Mortgage  securit 

♦Where  order  for  payment  granted  insert  the  words  between  brackets. 
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in  tlie  saki  Bill  mentioned,  and  thereupon  served  the  said 

Defeiwliint     ,  as  by  of  service 

now  produced  appears,  with  an  oftico  copy  of  the  said  Bill,  on 
which  was  endorsed  the  notice  rei^uired  by  the  General  Orders  of 
this  Court  in  that  behalf,  whereby  the  Defendant  in- 

formed, amongst  other  things,  that  the  Plaintiff  claimed  that 
there  was  then  due  by  the  Defendant  for  principal  money  and  in- 
terest, the  sum  of 

and  that  the  Defendant  w  liable  to  be  charged  with  this  sum, 
with  subsequent  interest  and  costs  in  and  by  the  decree  to  be  drawn 
up,  and  that  in  default  of  payment  thereof  within  six  calendar 
months  from  the  time  of  drawing  up  the  decree,  interest  in 

the  property  might  be  sold,  and  no  answer  or  demurrer  or  note 
disputing  such  claim  of  PlaintiiF  having  been  filed  by  the  said  De- 
fendant within  the  time  limited  for  that  purpose  by  the  said  notice, 
by  [the  books  in  the  office  of  the  Deputy  Registrar  of  this  Court  at 
]  appears ; 

2,  AND  this  Court  having  caused  an  account  of  subsequent  in- 
terest to  be  taken  at  the  rate  of  per  centum  per  annum  on  the 
sum  of 

principal  money  secured  by  the  Indenture  of  M(>rtgage  in  the  said 
Bill  mentioned,  up  to  the  day  of 

next,  being  the  time  appointed  for 
payment  as  hereinafter  mentioned,  doth  find  the  same  amount 
to 

and  having  caused  the  costs  of  the  Plaintiff  to  be  taxed,  doth  find 
the  same  amount  to  whicli 

said  subsequent  interest  and  costs  being  added  to  the  sum  of 

so 
claimed  by  the  notice  endorsed  on  the  copy  of  the  Bill  so  served  on 
the  Defendant  ,  make  together  the 

sum  of 

3.  AND  upon  the  said  Defendant  paying  the  said  sum  of 

into  the  Bank 

at  the 

between  the  hours  of 

ten  o'clock  in  the  forenoon  and  one  o'clock  in  the  afternoon  of  the 

day  of  next,  to  the  joint 
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to  be  taxed,  doth  find 
whicli 
$d  to  the  sum  of 

so 

the  Bill  80  served  cm 

,  make  together  the 

the  said  sum  of 


credit  of  the  Plaintiff  and  the  Kcferee  in  Chunibers  of  this  Court 
*for  in  case  the  Plaintiff"  shall ,  before  the  sale  hereinafter  directed 
shall  have  taken  place,  recover  the  amount  due  to  him  under  the 
order  for  payment  hereinafter  contained],  IT  IS  ORDERED  AND 
DECHEED  that  the  said  Plaintiff  do  aBsign  and  convey  the  said 
premiiies  free  and  clear  of  all  incumbrances  done  by 
and  deliver  up  all  deeds  and  writings  in  custody  or  power 

relating  thereto  upon  oath  to  the  said  Defendant     or  to  whom     he 
may  appoint, 

4.  BUT  in  default  of  the  said  Defendant  making  such  payment 
by  the  time  aforesaid,  IT  IS  ORDERED  AND  DECREED  that  the 
said  premises  be  sold,  either  by  public  auction,  tender  or  private 
contract,  with  the  approbation  of  the  Master  of  this  Court  at 

,  who  is  to  settle  the  ccmveyances  to  the  pur- 
chasers, hi  case  the  parties  differ  about  the  same  ; 

5.  AND  IT  IS  ORDERED  AND  DECREED  that  the  purchas- 
ers do  pay  their  purchase  money  into  the  Court,  to  the  credit  of  this 
cause,  and  that  the  same  when  so  paid  in,  be  applied  in  payment  of 
what  has  been  found  due  to  the  said  Plaintiff  together  with  subse- 
quent interest  and  subsequent  costs,  to  be  computed  and  taxed  by 
the  said  Master,  and  that  the  balance  [be  paid  to  the  said  Defend- 
ant, or  do  abide  the  further  order  of  this  Court], 

6.  IT  IS  FURTHER  ORDERED  AND  DECREED  ohat  the 
Defendant  do  forthwith  pay  to  the  Plaintiff  the 
sum  of  being  the  amount  due  to  the  Plaintiff  at  the 
date  hereof  for  principal  money,  interest  and  costs. 

7.  AND  IT  IS  FURTHER  ORDERED  AND  DECREED  that 
the  Defendant  do  forthwith  deliver  to  the  Plaintiff  ,  or  to  whom 
he  may  appoint,  possession  of  the  lands  and  premises  in  question  in 
this  cause  or  of  such  part  thereof  as  the  said  Defendant  may  be  in 
possession  of. 

''Where  order  fur  payment  ifraiiUHl  insert  the  words  between  bracket*. 


No.  11. — Farm  of  Decree  for  Redemption. 

{Formal  parts  aa  in  No.  7.) 
1.  WHEREAS  the  above-named  plaintiff  filed  his  bill  in  this 


/ 


30 


OHIJERS   OK   THE   COURT   OF   CHANCERY, 


Court  for  the  redeiiii)tiou  of  the  mortgaged  preiniHea  in  the  aaid 
bill  luentiouid  and  thereupon  served  the  said  defendant  as  by 

of  service  now  produced  apjiears  with  an  oHice  copy  of  the  aaid 
bill,  on  which  was  indorsed  the  notice  required  by  the  General 
Orders  of  this  Court  in  that  behalf,  whereby  the  defendant  was 
informed  amongst  other  things  that  if  he  failed  to  answer  or  demur 
within  the  time  therein  limited  ho  was  subject  to  have  such  decree 
or  order  made  against  him  as  the  Court  might  think  just  upon 
the  plaintiff's  own  showing  ;  and  no  answer  or  demurrer  having  been 
tiled  by  the  said  defendant  within  the  limited  time  for  that  purpose 
by  the  said  notice  as  by  the  (books  in  the  office  of  tJie  Deputy  Regis- 
trar of  this  Court  at  )  appears. 

2.  IT  IS  THEREFORE  ORDERED  AND  DECREED  that  the 
Master  of  this  Court  at  do  take  an  account  of  what,  if  any- 
thing, is  due  from  the  plaintitt"  to  the  defendant,  or  from  the  defend- 
ant to  the  plaintiff  in  respect  of  the  said  mortgaged  premises,  and 
do  tax  to  the  party  in  whose  favo\ir  the  balance  shall  be  found,  his 
costs  of  this  suit. 

3.  IT  IS  FURTHER  ORDERED  AND  DECREED  that  upon 
the  plaintiff  paying  to  the  defendant  what,  if  anything,  shall  be 
found  due  to  him  for  principal,  interest,  and  costs,  within  six  months 
after  the  said  master  shall  have  made  his  report,  at  such  time  and 
place  as  the  said  master  shall  app<nnt,  or  in  case  nothing  shall  be 
found  due  to  the  defendant  then  forthwith  after  the  confirmation  of 
the  said  master's  report,  that  the  defendant  do  reconvey  the  said  mort- 
gaged premises  free  and  clear  of  all  encumbrances  done  by  him, 
and  deliver  up  on  oath  all  deeds  and  documents  in  his  custody  or 
power  relating  thereto  to  the  plaintiff"  or  to  whom  he  shall  appoint. 

4.  IT  IS  FURTHER  ORDERED  AND  DECREED  that  in 
case  the  plaintiff  shall  make  default  in  payment  as  aforesaid,  of 
what,  if  anything,  may  be  found  due  to  the  defendant,  that  the 
plaintiff's  bill  do  stand  dismissed  out  of  this  Court,  with  costs  to  be 
paid  by  the  plaintiff  to  the  defendant  forthwith  after  taxation 
thereof. 

5.  IT  IS  FURTHER  ORDERED  AND  DECREED  that  in 
case  nothing  shall  be  found  due  from  the  plaintiff  to  the  defendant, 
that  the  defendant  do  pay  the  plaintiff  his  costs  of  this  suit  forth- 
with after  taxation  thereof,  and  in  case  any  balance  shall  be  found 
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due  fnnn  the  defendant  to  the  plaintiff  that  the  defendant  do  pay 
such  balance  to  the  plaintiff  forthwith  after  the  confirmation  of 
the  Master's  report. 


No.  12. — For)ti  itf  Di'iTi-c  fur  (uimlnlsfnitioii,  nuiilf  hy  a  Locnl  Maafi'i' 
undt'r  Order  '/.AS'. 

(Fontuil  jHirfs  (IS  in  No.  7.) 

J .  Upon  the  application  of  the  above-named  Plaintiff  in  the 
presence  of  the  solicitor  fur  the  Defendant  [or  no  one  appearing 
for  the  Defendant  although  duly  notified  as  by  aAidavit  filed  ap- 
pears] and  upon  hearing  I'ead  the  aftidavits  and  papers  filed,  and 
what  was  alleged  by  the  solicitor  for  [the  applicant  or  all  parties]. 

2.  IT  IS  ORDERED  AND  DECREED  that  all  necessary  en- 
(juiries  be  made,  accounts  taken,  costs  taxed  and  proceedings  had 
for  the  aduiinistration  and  final  winding  up  of  the  personal  [and 
real]  estate  of  and  for  the  adjustment  of  the 
rights  of  all  parties  interested  therein,  and  that  for  these  purposes 
the  cause  be  referred  to  the  Master  of  this  Court  at 

3.  IT  IS  FURTHER  ORDERED  AND  DECREED  that  all 
balances  which  may  be  found  due  from  the  Plaintiff    or  Defendant 
[or  any  or  either  of  them]  to  the  said  estate  be,  forthwith  after  the 
same  shall  have  been  ascertained  by  the  said  Master,  paid  into  Court 
to  the  credit  of  this  cause,  subject  to  the  further  order  of  this  Court. 

4.  IT  IS  FURTHER  ORDERED  AND  DECREED  that  such 
personal  [and  real]  estate  or  such  parts  thereof  as  the  said  Master 
may  direct,  be  sold  by  public  auction,  private  contract,  or  tender  as 
the  said  Master  may  direct,  and  that  the  purchasers  do  pay  their 
purchase  money  into  Court  to  the  credit  of  this  cause  subject  to  the 
further  order  of  this  Court. 

5.  IT  IS  FURTHER  ORDERED  AND  DECREED  that  the 
Master  do  settle  the  conveyances,  in  case  the  parties  differ  or  in 
case  any  persons  who  are  not  sui  juris  be  interested  therein,  in 
which  all  proper  parties  are  to  join  as  the  said  Blaster  may  direct, 
and  that  tlie  Deputy-Registrar  of  this  Court  at 

do  execute  such  conveyances  for  any  infant  ^parti'.-s  who  by  reason 
of  their  tender  years  are  unable  to  execute  the  same. 
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No.  13. —form  <»/  Decree  for  partition  or  sale  mntlo  h\f  n  Judije  in 
ChnmberH,  or  a  Local  MnMer,  under  Order  (iSf). 

(Formal  parts  as  in  N».  7.) 

1.  Upon  the  application  of  the  above-named  Plaintiff  in  the  pre- 
sence of  the  solicitor  for  the  Defendant  \or  no  one  appearing  for 
the  Defendant  although  duly  notitied  n»  hy  attidavit  tiled  appears] 
'uid  upon  hearing  read  the  attidavits  and  papers  illnd,  and  what  wUs 
alleged  by  the  solicitor  for  [the  applicant  or  all  parties]. 

2.  IT  IS  ORDERED  AND  DECREED  that  all  necessary  en- 
quiries be  made,  accounts  taken,  uu.sls  taxed  and  proceedings  had 
for  the  partition  or  sale  of  the  lands  and  premises  in  the  said  atti- 
davits mentioned,  and  for  the  adjustment  of  the  rights  of  all  parties 
interested  therein,  or  for  a  partition  of  part  and  sale  of  the  remain- 
der of  the  said  lands  as  may  be  most  for  the  interest  of  the  parties 
entitled  to  share  therein,  and  that  for  these  purposes  the  cause  be 
r*)ferred  to  the  Master  of  this  Court  at 

W.  AND  IT  IS  FURTHER  ORDERED  AND  DECREED  that 
the  said  lands,  or  such  paru  thereof  as  the  said  Master  shall  think 
tit,  be  sold  by  public  auction,  tender,  or  private  contract,  with  the 
approbation  of  the  said  Master,  freed  from  the  claims  of  such  of  the 
Incumbrancers  thereon  (if  any)  whose  claims  were  created  by  parties 
entitled  to  the  said  lands  before  the  death  of  the  said  Testator  [Or, 
Intestate]  as  shall  have  consented  to  such  sale,  and  subject  to  the 
claims  of  such  of  them  as  shall  not  have  consented,  [and  freed  also 
from  the  dower  of  ]  and  that  the  said  Master 

do  settle  all  conveyances  that  may  be  necessary  in  execution  of  thJH 
decree  (in  case  the  parties  differ  about  the  same,  or  in  case  there 
shall  be  any  infants  or  other  persona  who  are  not  aui  juris  interest- 
ed therein,)  and  that  all  necessary  parties  do  join  therein,  as  the 
said  Master  shall  direct,  and  that  the  Deputy-Registrar  of  this 
Court  at  do  execute  the  conveyances  on  behalf  of 

such  of  the  infant  parties  as  by  reason  of  their  tender  years,  are 
unable  to  execute  the  same,  and  that  the  purchasers  do  pay  their 
purchase  money  into  Court  to  the  credit  of  this  cause,  subject  to 
further  order. 

4.  AND  IT  IS  FURTHER  ORDERED  AND  DECREED  thnt 
in  the  event  of  partition  of  the  whole  of  the  said  land,  or  in  the 
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event  of  a  partitiun  of  a  part  and  the  proceedn  of  the  sale  of  the  re- 
mainder buitig  insntticient  to  pay  the  uouts  iii  full,  that  the  coata,  or 
so  much  thereof  aa  remain  unpaid,  be  borne  and  paid  by  the  said 
Partiea  according  to  their  sharea  and  intoreata  in  the  aaid  lands 
^[and  that  the  proportion  of  the  aaid  coata  payable  by  the  infant 
|)artieH  reapectively  be  and  the  aaine  ia  hereby  declared  to  be,  a  lien 
(in  their  reapective  aharea,  and  that  the  Plaintiff  do  pay  the  Guard- 
ian of  the  infant  Defendanta  hia  coata  of  thi^  auit  and  that  the  same 
1)6  added  to  hia  own  coata]. 


"If  thcru  be  any  inrunt  |iartii>i<  interoateil  In  the  eatate  tuld  the  wunlH  in  liriickctii. 


Note. — Ordera  for  adminiatration,  and  partition,  which  under 
the  foregoing  Ordera,  the  Local  Maatera  are  empowered  to  iaaue, 
are  decretal  Orders,  and  aa  such  are  to  be  atamped  with  the  fee  of 
!ii«l,  reciuired  by  R.  S.  0.,  Chap.  40,  S.  tor,;  the  aame  fee  ia  alao  re- 
•  (uired  to  be  paid  on  decreea  isaued  <»n  pnicip  •  by  Deputy-Rogia- 
trars. 
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